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STATEMENT OF THE | SSUE

Whet her the Respondent commtted the violation alleged in
the Adm ni strative Conpl ai nt dated Septenber 25, 2001, and, if
so, the penalty that should be inposed.

PRELI M NARY STATEMENT

In an Adm ni strative Conpl ai nt dated Septenber 25, 2001,
t he Departnent of Business and Professional Regul ation
("Departnent”) charged Philip Taylor with a viol ation of
Section 489. 127(1)(f), Florida Statutes (1999), asserting that
he had engaged in the business of contracting w thout being duly
registered or certified to act in the capacity of a contractor.
In support of this charge, the Departnment alleged in the
Adm nistrative Conplaint that M. Taylor entered into a
construction contract and received a deposit to begin
construction at a tine when he was not certified as a contractor
and that he did not begin construction and failed to refund the
deposit. The Departnent requested entry of an order
recommendi ng i nposition of an admi nistrative fine and assessing
costs incurred in the investigation and prosecution of this
matter.

M. Taylor tinely disputed the factual allegations in the
Adm ni strative Conpl aint and requested an adm nistrative
hearing. The Departnent forwarded the case to the Division of

Adm ni strative Hearings for assignnent of an admnistrative |aw



judge. Pursuant to notice, a final hearing was held in Mam,
Fl orida, on February 5, 2002.

At the hearing, the Departnment presented the testinony of
Hensel Reid, Jose Mtrani, and Ovilio Suarez. Petitioner's
Exhibits 1 through 6 were offered and recei ved i nto evidence;
Exhibit 1 was received subject to the limtations on the use of
hearsay evi dence set forth in Section 120.57(1)(c), Florida
Statutes. The Respondent did not present the testinony of any
W tnesses or offer any exhibits into evidence.

The one-volune transcript of the proceedings was filed with
the Division of Adm nistrative Hearings on February 21, 2002,
and the Departnent timely filed proposed findings of fact and
concl usi ons of |aw, which have been considered in preparing this
Recommended Order. M. Taylor did not file any post-hearing
subm ttal

FI NDI NGS OF FACT

Based on the oral and docunentary evi dence presented at the
final hearing and on the entire record of this proceeding, the
followi ng findings of fact are nade:

1. The Departnent is the state agency charged with
i nvestigating and prosecuting the unlicensed practice of
contracting and may i npose a penalty in accordance with the
provi si ons of Chapter 120, Florida Statutes.

Sections 455.228(1) and 489.127(1)(f), Florida Statutes.



2. At the tinmes material to this proceeding, M. Taylor
di d busi ness as A Tova Devel opers, Inc. Neither M. Taylor nor
A Tova Devel opers, Inc., was certified or registered to do
busi ness as a contractor in the State of Florida at any tine
material to this proceeding.

3. On or about Septenber 10, 1998, M. Taylor, as
"President" of A Tova Devel opers, Inc., and Hensel Reid as
"Owner" entered into a contract for the construction of a new
sanctuary for the Banner of Love Church, to be |located at 16930
Nort hwest 17th Avenue in Mam, Florida. The contract price was
$311, 500. 00, and the contract provided that a deposit was to be
paid in the anount of $23, 362.00.

4. The contract incorporated a separate witten estimte
identifying specifically the work to be done. The nane and
address of A Tova Devel opers, Inc., the designation "Contractor
# CGC 041569," and the words "Licensed and I nsured" appeared on
t he estinmate.

5. M. Reid paid the required deposit by check dated
Sept enber 10, 1998, nade payable to A Tova Devel opers, Inc., in
t he amount of $23, 362. 00.

6. Although a survey was done to determ ne which trees
could not be cut on the property on which the sanctuary was to
be built, the property was never cleared and no construction was

begun pursuant to the contract. M. Taylor did place a



construction trailer on the property, which he | ater abandoned.
A citation was issued to the church for the abandoned trailer.

7. In March 1999, M. Reid, on behalf of the church,
sought arbitration under the Septenber 10, 1998, contract. In
Septenber 1999, an arbitration award was entered in which, anong
ot her things, A Tova Devel opers, Inc., was ordered to pay to the
Banner of Love Church, Inc., the anount of $23,362.00 and
M. Taylor and A Tova Devel opers, Inc., were ordered to renove
the trailer fromchurch property within seven days of the date
of the award.

8. M. Taylor did not renove the trailer as ordered, and,
after M. Reid tried unsuccessfully to contact M. Taylor, the
church paid the fine and the costs of renoving the trailer from
t he property.

9. On or about February 22, 2000, after A Tova Devel opers,
Inc., had failed to pay the church the anobunts awarded in
arbitration, a Final Judgnent on Arbitration Award was entered
by the Crcuit Court of the 11th Judicial GCrcuit, in which A
Tova Devel opers, Inc., was ordered to pay the Banner of Love
Church the anmount of $23,362.00, together with interest. In
addition, M. Taylor and A Tova Devel opers, Inc., were jointly
ordered to pay an additional $750.00 and $222.00 in court costs.

10. After M. Taylor and A Tova Devel opers, Inc., failed

to pay the anounts awarded in the final judgment, M. Reid filed



a crimnal conplaint against M. Taylor. The State Attorney
filed an information charging M. Taylor with grand theft and
wth contracting wwthout a license. M. Taylor entered a plea
of guilty, and he was sentenced to fifteen years' probation on
the grand theft charge; the sentence for the charge of
contracting without a |license was suspended. As a condition of
probation, M. Taylor was ordered to pay restitution to the
Banner of Love Church in the anpunt of $33, 838. 00.

11. On or about October 27, 2000, M. Taylor nade a
restitution paynment to the Banner of Love Church in the anmpunt
of $5,000, and he has continued naking nonthly restitution
paynents in varying amounts through the State of Florida since
that tinme. At the tinme of the final hearing, he had paid the
church approxi mately $9, 000.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of this proceedi ng and of
the parties thereto pursuant to Sections 120.569 and 120.57(1),
Fl orida Statutes (2001).

13. A "contractor" is defined in pertinent part in
Section 489.105(3), Florida Statutes, as follows:

(3) "Contractor" neans the person who is
qualified for, and shall only be responsible
for, the project contracted for and neans,

except as exenpted in this part, the person
who, for conpensation, undertakes to,



submts a bid to, or does hinmself or herself
or by others construct, repair, alter,
renmodel , add to, denolish, subtract from or
i mprove any buil ding or structure, including
related i nprovenents to real estate, for
others or for resale to others; and whose
job scope is substantially simlar to the

j ob scope described in one of the subsequent
paragraphs of this subsection.

Contractors are subdivided into tmo

di visions, Division I, consisting of those
contractors defined in paragraphs (a)-(c),
and Division Il, consisting of those

contractors defined in paragraphs (d)-(q):

(a) "Ceneral contractor"™ means a contractor
whose services are unlimted as to the type
of work which he or she may do, who may
contract for any activity requiring
licensure under this part, and who nmay
performany work requiring |icensure under
this part, except as otherw se expressly
provided in s. 489.113.

(b) "Building contractor"” neans a
contractor whose services are limted to
construction of comrercial buildings and
single-dwelling or nultiple-dwelling
residential buildings, which comrercial or
residential buildings do not exceed three
stories in height, and accessory use
structures in connection therewith or a
contractor whose services are limted to
renodel ing, repair, or inprovenent of any
size building if the services do not affect
the structural menbers of the buil ding.

14. "Contracting"” is defined in pertinent part in
Section 489.105(6), Horida Statutes (1999), as

engagi ng i n business as a contractor and

i ncludes, but is not limted to, performance
of any of the acts as set forth in
subsection (3) which define types of
contractors. The attenpted sal e of
contracting services and the negoti ati on or



bid for such a contract on these services

al so constitutes contracting. |If the
services offered require |icensure or agent
qualification, the offering, negotiation for
a bid, or attenpted sale of these services
requires the corresponding |icensure.

15. On the basis of the findings of fact herein, the
Departnent has satisfied its burden of proving by clear and
convi nci ng evidence that M. Tayl or engaged in the business of
contracting when he negotiated and signed a contract for the
construction of a church sanctuary and that M. Taylor did so
al t hough neither he nor A Tova Devel opers, Inc., was certified
or registered as a contractor pursuant to Chapter 489, Florida
Statutes. M. Taylor, therefore, acted in violation of
Section 489.113(2), Florida Statutes (1999), which provides
that, with some exceptions not pertinent here, "[n]o person who
is not certified or registered shall engage in the business of
contracting in this state" and of Section 120.127(1)(f), Florida
Statutes (1999), which prohibits a person from"[e]ngag[ing] in
t he busi ness of contracting or act[ing] in the capacity of a
contractor or advertis[ing] hinmself or herself or a business
organi zation as available to engage in the business or act in

the capacity of a contractor wthout being duly registered or

certified or having a certificate of authority."”



16. The Departnent has authority over persons who practice
contracting without a |icense pursuant to Section 455. 228,
Florida Statutes (1999), as follows:.

(1) Wien the departnent has probabl e cause
to believe that any person not |icensed by
t he departnent, or the appropriate

regul atory board within the departnent, has
vi ol ated any provision of this chapter or
any statute that relates to the practice of
a profession regulated by the departnent, or
any rul e adopted pursuant thereto, the
department nay issue and deliver to such
person a notice to cease and desist from
such violation. 1In addition, the departnent
may issue and deliver a notice to cease and
desi st to any person who aids and abets the
unlicensed practice of a profession by

enpl oyi ng such unlicensed person. The

i ssuance of a notice to cease and desi st
shall not constitute agency action for which
a hearing under ss. 120.569 and 120.57 may
be sought. For the purpose of enforcing a
cease and desi st order, the departnent may
file a proceeding in the nane of the state
seeki ng i ssuance of an injunction or a wit
of mandanus agai nst any person who viol ates
any provisions of such order. 1n addition
to the foregoi ng renedi es, the depart nent
may i npose an adm nistrative penalty not to
exceed $5, 000 per incident pursuant to the
provi sions of chapter 120 or may i ssue a
citation pursuant to the provisions of
subsection (3). |If the departnent is
required to seek enforcenment of the order
for a penalty pursuant to s. 120.569, it
shall be entitled to collect its attorney's
fees and costs, together with any cost of
col | ecti on.

(Enphasi s added.)
17. The Departnment has chosen to i npose an adm nistrative

penalty on M. Taylor for engagi ng in the business of



contracting without a license, and it suggests that a penalty of
$5, 000. 00 woul d be appropriate. The Departnent has proven by

cl ear and convi nci ng evi dence that the Banner of Love Church has
suffered a nonetary loss as a result of M. Taylor's actions in
taking a deposit but failing to do any work under the contract;
the church will not, at the current rate of restitution, be nade
whol e for many years. And, although the Departnent did not
charge M. Taylor with having falsely held hinmself or his
conpany out as a certified contractor, see Section
489.127(1)(a), Florida Statutes (1999), the Departnent has
proven by clear and convincing evidence that M. Tayl or
represented to M. Reid that A Tova Devel opers, Inc., as a
certified contractor by virtue of the information contained on
the estinmate incorporated into the contract. The Depart nent
has, therefore, established aggravating factors that woul d
justify inposition of the maxi mum admi nistrative penalty

perm tted under Section 455.228(1), Florida Statutes (1999),.

18. In its Adm nistrative Conplaint, the Departnent
requested that the costs of investigation and prosecution of
this case be assessed against M. Taylor. No statutory
authority was cited in the Admnistrative Conplaint to support
the request, but in its Proposed Recommended Order, the
Departnment indicated that its request was based on the follow ng

provision in Section 455.228(3)(c), Florida Statutes (1999):

10



"The departnment shall be entitled to recover the costs of
investigation, in addition to any penalty provided according to
departnent rule as part of the penalty levied pursuant to the
citation." By its ternms and by its context in the subsection of
Section 455.228 dealing with procedures for the issuance of
citations, this provision does not authorize recovery of

i nvestigative and prosecution costs when the Departnent has
chosen to inpose an adnministrative penalty pursuant to the
provi sions of Chapter 120, Florida Statutes. Accordingly, even
if the i ssue were an appropriate one to present in this forum?
t he Departnent has not established a statutory basis for an
assessment of investigation and prosecution costs.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED t hat the Departnment of Business and
Prof essi onal Regul ation enter a final order finding that Philip
Tayl or viol ated Section 489.127(1)(f), Florida Statutes (1999)
and i nposing an administrative fine against M. Taylor in the

amount of $5, 000. 00.

11



DONE AND ENTERED this 28th day of March, 2002, in

Tal | ahassee, Leon County, Flori da.

PATRI CI A HART MALONO

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Bui l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Division of Adm nistrative Hearings
this 28th day of March, 2002.

ENDNOTE

! It can be argued that the Division of Adninistrative Hearings
has no authority to recomend assessnent of investigative and
prosecuti on costs even when authorized by statute or to
determne as a factual matter the amount of costs incurred. It
woul d seemthat the jurisdiction of the Division of

Adm ni strative Hearings in a case such as the instant case is to
resol ve the disputed issues of material fact arising fromthe
all egations in an Adm nistrative Conplaint and to recomend an
appropriate penalty if the proof establishes a rule or statutory
vi ol ati on.

COPI ES FURNI SHED

Di ane Snell Perera, Esquire
Depart nment of Busi ness and
Pr of essi onal Regul ation
401 Northwest Second Avenue

Suite N-607
Mam , Florida 33128

Herbert B. Dell, Esquire

4801 South University Drive
Suite 103

Fort Lauderdale, Florida 33328
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Hardy L. Roberts,I11, General Counse

Department of Professional Business and
Prof essi onal Regul ati on

Nor t hwood Centre

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.
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